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Foreword

Many women in Myanmar do not have full access to the rights guaranteed by the applicable
domestic and international legal framework. This is partly due to a large portion of the population
bearing the burden of an insecure legal identity. According to Census data, almost a third of the
population of Myanmar do not have a form of identity document, 54% of those who do not have
identity cards are women. In this sense, a common goal of the Norwegian Refugee Council (NRC),
the United Nations High Commissioner for Refugees (UNHCR), and UN Women is to improve the
protection of women in Myanmar through the recognition of legal identity rights, including access to
civil documents and citizenship, and thus improving access to the services that are dependent on a
secure legal identity.

Hence, the NRC in Myanmar, UNHCR and UN Women seek to remove legal and practical obstacles
concerning access to documents and citizenship, paying attention to the gender dimension of such
obstacles. In this context, this report —aims to expand existing knowledge on the gender dimension and
the impact that the the current legislation and the factual lack of documentation to confirm citizenship
has for women.

Efforts to improve gender equality in citizenship issues are ongoing. The UNHCR has an important
presence in Myanmar and plays an essential role in coordinating protection actors. UN Women is
promoting gender equality through advocacy, research and other activities. Since June 2012, NRC has
been supporting the Myanmar Ministry of Immigration, Labour & Populations (MoLIP) to speed up
the issuance of national identity cards to conflict-affected communities in the South East. From the
beginning of NRC’s civil documentation activities in 2012 up to February 2017, more than 500,000
persons across the South East have been issued with ID cards, improving the protection environment.
More than half of these beneficiaries were women.

Despite such efforts, many women —particularly those belonging to minorities— still face significant
difficulties in proving their citizenship status and exercising their rights. The Gender Analysis of
Citizenship in Myanmar, undertaken by NRC together with the Seagull and the Statelessness Network
Asia Pacific (SNAP) goes into further detail on the practical and normative reasons behind this situation
and proposes a way forward. Where there is a will, there is a way: it is important that all national and
international actors involved take the matter seriously and take concrete steps towards making
Myanmar’s institutions more egalitarian, respectful of gender rights and welcoming of diversity.

Jean D’Cunha Gi peDe Vicentiis

NRC Country Director Head of UN Women UNHCR Representative

Myanmar Myanmar Myanmar




Executive Summary
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School children in Loikaw, Kayah State (Jose Arraiza, NRC)

Until 2017, the largest population of stateless persons globally were resident in Myanmar:
the Rohingya of Rakhine State, estimated to be a population of approximately 1.1 million. As
a result of a series of attacks against police posts on 25 August 2017 by the Arakan Rohingya
Salvation Army (ARSA) and the subsequent military clearance operation, within four months
almost 700,000 Rohingya refugees fled to and are now residing in Bangladesh. Around half of
this refugee population are women, and 14% are single mother households.

Whilst statelessness issues in Myanmar in relation to Rakhine State are well documented,
to date there has not been a comprehensive review of the barriers that are experienced by
women in acquiring, changing and retaining Myanmar citizenship, as well as conferring
citizenship to their children and spouses. This report seeks to provide an initial analysis of
such barriers against relevant international standards. The analysis relies on both desk and
field research. The field research element of this study involved fifty-five focus group
discussions and interviews with 141 women and 64 men of various ethnicities and religions
in Yangon city, Mandalay Region (Mandalay city, Meikhtilar, Pyin Oo Lwin and Moegyok), Mon
State (Maylamyine and Thaton) and Tanintharyi Region (Dawei and Myeik). These were
conducted throughout August 2017. Forty interviews with representatives from civil society



organisations, UN agencies and the Myanmar Government’s Ministry of Labour, Immigration
and Population (MoLIP) and Ministry of Social Welfare were also carried out in these locations
throughout August 2017.

The key domestic legislation is the 1982 Citizenship Law and its Procedures, which codifies the
acquisition, confirmation and loss of Myanmar citizenship. The 1982 Citizenship Law provides
for three types of citizenship — “citizens”, “associate citizens” and “naturalised citizens”. Eligibility
for citizenship in Myanmar primarily follows an ethnicity and jus sanguinis, descent-based
criteria. Therefore the ability to confirm or acquire citizenship in Myanmar generally relies on
the applicant sufficiently demonstrating their ethnicity and the citizenship of their ancestors.
Each type of citizenship is afforded different entitlements and is evidenced by specific documentation -
the Citizenship Scrutiny Card (CSC), Associate Citizenship Scrutiny Card (ACSC) or Naturalised
Citizenship Scrutiny Card (NCSC), respectively. The 1982 Citizenship Law does not meet
international standards in relation to the prevention and reduction of statelessness and, its

application has resulted in the creation of a large stateless population.

As a signatory to the Convention on the Elimination on All Forms of Discrimination against
Women (CEDAW), the Convention on the Rights of the Child (CRC) and the Convention on the
Rights of Persons with Disabilities (CRPD) Myanmar has committed to upholding international
obligations relevant to gender equality, the right to a nationality, the right to birth registration
and equal nationality rights between men and women. These obligations have direct
relevance to the ability of women to acquire, change and retain Myanmar citizenship as well
as the ability to confer citizenship to their children and spouses.

This study focuses on Myanmar’s compliance with three international standards, as derived
from the abovementioned international obligations: i) the ability of women to acquire
citizenship on an equal basis with men, ii) the ability of women to acquire,retain or confer
their citizenship following marriage, and iii) the ability of women to confer citizenship to their
children.

Generally, throughout the field research, the process for applying for citizenship and citizenship
documentation was described by both men and women as difficult to comply with and
onerous. For example, to apply for citizenship documentation an applicant must pay fees to
MolIP, attend numerous appointments with MolLIP, and provide documentation as to their
identity and their ancestor’s citizenship. This often requires applicants to travel to their birth
village to obtain relevant information as to their ancestor’s citizenship.

For both men and women the ability to pay “unofficial fees” was described as the most
efficient way to overcome all of the abovementioned barriers. However, the majority of
participants in this study explained that they did not have the resources to fulfil even the
minimum financial requirements to obtain citizenship documentation, let alone the capacity
to pay additional “unofficial fees”.

Populations from remote and hard to reach rural areas reported additional barriers to those
experienced by the rest of the population specifically due to their remoteness from relevant
authorities and limited knowledge as to the process for applying for citizenship documentation.

Additional to the barriers experienced by both men and women in Myanmar, the research
revealed that gender specific barriers operate to disadvantage women’s access to citizenship



documentation. These gender specific barriers were said to result from norms in Myanmar as to
how women and men interact and participate in Myanmar society. These norms were described as
influencing access to information and contacts relevant to obtaining citizenship documentation;
the ease in which women can travel in Myanmar to obtain supporting information and file applications;
the preference by families for obtaining citizenship documentation for men over women in the
household; and the implementation of laws that prohibit polygamy and regulate marriage between
Buddhist women and non-Buddhist men. Single mothers and women engaged in commercial sex
reported that they face significant discrimination when approaching authorities to obtain citizenship
documentation due to the stigma in Myanmar society against them.

2) Women'’s ability to acquire,retain or confer their citizenship following marriage

A foreign spouse (male or female) can only acquire “naturalised citizenship” on the basis of
their marriage to a Myanmar citizen, if the marriage was entered into before 1982 (and the
foreign spouse holds a Foreigner’s Registration Certificate). With respect to women’s
ability to retain their citizenship following marriage, women married to or seeking to marry a
foreign husband may be rendered stateless' or at risk of statelessness by application of the 1982
Citizenship Law, even though the law is gender-neutral. This can occur in cases where a
woman is required to revoke her Myanmar citizenship in order to apply for the citizenship of
her husband’s country but her application has not yet been determined, or if the application
is refused. Other situations of concern arise when the husband changes his nationality, is
rendered stateless himself, dies, or where the marriage ends in divorce.

3) Women'’s ability to confer citizenship to their children

An applicant for citizenship and citizenship documentation is usually required to provide
evidence of the citizenship of both of their parents. This means that children born to fathers
who are unknown or otherwise absent face significant difficulties in acquiring and confirming
citizenship. This also has an impact on women’s ability to confer citizenship to their children.

Barriers to birth registration (and obtaining birth certificates) for specific populations, such
as women living in conflict areas, were also reported as hindering women'’s ability to confer
citizenship to their children. This is because birth registration and birth certificates can provide
evidence of the links between the child and their parents. It was also reported that birth
certificates issued by foreign authorities are not accepted by the Myanmar Government as
proof of birth or identity.

Based on the findings from this study, a number of recommendations are made with the aim
of ensuring compliance with Myanmar’s international obligations. Such recommendations
include amending the 1982 Citizenship Law and its Procedures and repealing various gender
discriminatory laws enacted in 2015 (such as the 2015 Myanmar Buddhist Women’s Special
Marriage Law and 2015 Population Control Health-Care Law), ensuring universal birth registration
and providing practical assistance to female applicants in acquiring and confirming citizenship. The
recommendations also suggest implementing initiatives that foster environments conducive to
eliminating gender discrimination and the specific barriers experienced by women in acquiring
and c onfirming citizenship. Such initiatives include facilitating information campaigns that
seek to address gender inequality and raise awareness on how gender inequality can impact
women’s access to citizenship documentation.
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his report explores the barriers experienced by women in Myanmar in acquiring,

confirming, and retaining citizenship, as well as conferring citizenship to their

children.” This involves an exploration of Myanmar’s obligations under international

law with respect to gender equality, the right to a nationality, the right to birth

registration and equal nationality rights between men and women. Myanmar’s
citizenship legal framework with respect to citizenship and gender equality is also analysed.
Finally, Myanmar’s compliance with the aforementioned international obligations is considered
with respect to three relevant standards: i) women’s ability to acquire citizenship on an equal
basis with men, ii) women’s ability to acquire, retain or confer their citizenship following
marriage, and iii) women'’s ability to confer citizenship to their children.

The methodology for this project involved both desk and field research. The desk research
phase of this study considered the relevant laws, policies and procedures with respect to
gender and citizenship in Myanmar, information on file with the Norwegian Refugee Council’s
Information, Counseling and Legal Assistance programme, and publicly available resources
that consider gender and citizenship in Myanmar. Although there is extensive publicly available
resources on gender in Myanmar (both historical and current), there is limited information publicly
available on the citizenship legal framework, including the practical application of the 1982
Citizenship Law and its 1983 Procedures and the civil documentation system.

The desk research informed the development of the questionnaires used throughout the qualitative
field research phase of the project. Fifty-five focus group discussions and interviews with a
total of 141 women and 64 men of various ethnicities and religions were conducted throughout
August 2017 in Yangon city, Mandalay Region (Mandalay city, Meikhtilar, Pyin Oo Lwin and
Moegyok), Mon State (Maylamyine and Thaton) and Tanintharyi Region (Dawei and Myeik).




Interviewees identified as Bamar Buddhist, Bamar Muslim, Bamar Hindu, Bamar Shan,
Burmese Muslim, Pa O Christian, Mon Buddhist, Shan Buddhist, Bamar Shan Buddhist, Kayin
Christian, Pathan Muslim, Tamil Buddhist, Tamil Hindu, Kayin Buddhist, Bamar Kayin Buddhist,
Tamil Mon, Indian Hindu, Nepali Hindu, Lisu Buddhist, Chin Christian, Gaw Ra Khar Hindu,
Nepali Buddhist, Indian Bamar, and Lisu Christian.

A total of forty interviews with 82 representatives from civil society organisations, UN agencies
and the Myanmar Government’s Ministry of Labour, Immigration and Population (MoLIP) and
Ministry of Social Welfare were also carried out in the abovementioend locations throughout
August 2017. Participants for the focus group discussions and interviews were invited to
participate through community leaders, civil society organisations and UN agencies.

This study did not include Rohingya interviewees, as their situation as a stateless population
has been identified and documented elsewhere. Until 2017, the largest population of stateless
persons globally were resident in Myanmar: the Rohingya of Rakhine State, estimated to be a
population of approximately 1.1 million. As a result of a series of attacks against police posts
on 25 August 2017 by the Arakan Rohingya Salvation Army (ARSA) and the subsequent military
clearance operation, within four months almost 700,000 Rohingya refugees fled to and are
now residing in Bangladesh. Around half of this refugee population are women, and 14% are
single mother households.>
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Farmer woman, Thayat Chaung, Tanintharyi Region (Jose Arraiza, NRC)
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yanmar has acceded to the Convention on the Elimination on All Forms of
Discrimination against Women (CEDAW),* the Convention on the Rights of
the Child (CRC)® and the Convention on the Rights of Persons with Disabilities
(CRPD).® In acceding to these, Myanmar has committed to fulfil its obligations
under these instruments to uphold the right to a nationality.7

It must be noted that the CEDAW places an overarching obligation on State parties to eliminate
all forms of discrimination against women® and ensure substantive equality between women
and men.’ Specific to nationality rights, article 9 of the CEDAW establishes that women and
men have equal rights with respect to the acquisition, change or retention of nationality and
to conferring nationality to their children.'® The CEDAW also provides that States “shall ensure
in particular that neither marriage to an alien nor change of nationality by the husband during
marriage shall automatically change the nationality of the wife, render her stateless or force
upon her the nationality of the husband”.™ Article 9 of the CEDAW extends an obligation to
ensure equality between men and women in their ability to confer their nationality on spouses.12

There are also a number of other articles of the CEDAW that are impacted upon by gender
discrimination in nationality laws. State parties are obliged to eliminate such discrimination
by ensuring the “full development and advancement of women for the purpose of guaranteeing
them the exercise and enjoyment of human rights and fundamental freedoms on a basis of
equality with men”, " eliminating prejudices, customs and all other practices that are based
on the idea of the “inferiority or superiority of either of the sexes or on stereotyped roles for
men and women”,** ensuring “understanding of maternity as a social function and recognition of

the common responsibility of men and women in the upbringing and development of their




Woman and Child, Maungmagan, Tanintharyi Region (Jose Arraiza, NRC)

children”,” suppressing all forms of trafficking in women and “exploitation of prostitution
of women",16 eliminating “discrimination against women in the political and public life” "’
ensuring equal rights with men in the fields of educa‘tion,18 employment,19 healthcare,20 and
other areas of economic and social Iife,21 ensuring equality before the Iaw,22 and eliminating

. .. . . . . . . . 23
discrimination against women in “all matters relating to marriage and family relations”.

The CRC provides that children shall be registered immediately after birth and have the
right to acquire a na‘tionality.24 As a signatory to the CRC, Myanmar is obliged to implement
both of these rights in accordance with its national law and “their obligations under the
relevant international instruments in this field”, particularly where the child in question would
otherwise be stateless.” Additionally, Myanmar has an obligation to ensure that a child’s right
to a nationality and birth registration is free from “discrimination of any kind, irrespective of
the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political

or other opinion, national, ethnic or social origin, property, disability, birth or other status”.’®

Pursuant to the CRPD, persons with disabilities have the right to a nationality on an equal
basis with others®” and “without discrimination of any kind on the basis of disability".28 This
includes the right for persons with disabilities “to acquire and change a nationality” and not
be “deprived of their nationality arbitrarily or on the basis of disability”.29 Additionally, the
CRPD prohibits persons with disabilities being “deprived on the basis of disability, of their ability
to obtain, possess and utilize documentation of their nationality or other documentation of

identification”.* The CRPD also provides that “children with disabilities shall be registered im-

mediately after birth” and shall have “the right to acquire a na‘tionality”.31

In summary, Myanmar has a number of international obligations regarding gender equality,
the right to a nationality, the right to birth registration and equal nationality rights between
men and women, specifically including obligations relating to the prevention and reduction of
statelessness’ among women, children and persons living with disabilities. >



Kason Festival, Tanintharyi Region (Jose Arraiza, NRC)

Domestic legal framework as to
citizenship and gender equality

itizenship in Myanmar can be acquired automatically by birth or non-automatically by

application. The acquisition, confirmation and loss of citizenship is codified

by the 1982 Myanmar Citizenship Law (“1982 Citizenship Law")34 and the 1983

Procedures relating to Myanmar Citizenship Law (“1983 Procedures").35 The 1982

Citizenship Law, which repealed36 the 1948 Union Citizenship Act’” and the 1948
Union Citizenship (Election) Act,38 introduced three different types of citizenship: “citizens”,
“associate citizens” and “naturalised citizens”.>® Whereas previously there had been only one
type of citizenship in Myanmar.40

Each type of citizenship pursuant to the 1982 Citizenship Law is afforded different entitlements™*
and is evidenced by specific documentation - the Citizenship Scrutiny Card (CSC), Associate
Citizenship Scrutiny Card (ACSC) or Naturalised Citizenship Scrutiny Card (NCSC), respec‘tively.42
Dual citizenship is prohibited under the 1982 Citizenship Law.®

Eligibility for citizenship in Myanmar primarily follows an ethnicity and jus sanguinis,
descent-based criteria.** Therefore the ability to acquire or confirm citizenship in Myanmar is
usually dependent on the applicant demonstrating their ethnicity and the citizenship of their
ancestors.

“Citizenship” (type 1) is acquired automatically via one of six criteria. First, if the person is
deemed to be of a specified ethnicity and their ancestors are determined to have “settled” in
Myanmar “as their permanent home” prior to 1823 and have since remained in Myanmar.45
Persons who meet this criteria are referred to as “Nationals” and are also considered “citizens
by birth”.* A list of the “135 recognised ethnic groups” is currently provided for by administrative
instruction and is applied with respect to an assessment as to whether a person is a “National”
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or not.”” Second, children born in or outside of Myanmar to “National” parents (i.e. both the
mother and father meet the prior mentioned first criteria for “citizenship”) are “citizens by
birth”.*® Third, if the applicant was a citizen pursuant to the 1948 Union Citizenship Act or the
1948 Union Citizenship (Election) Act before the enactment of the 1982 Citizenship Law.
Fourth, persons born in or outside of Myanmar whose parents are both “citizens”.”° Fifth,
persons born in or outside of Myanmar whose one parent is a citizen and the other parent

. . . oy . iy 51 - . .
is either an “associate citizen” or “naturalised citizen”.”” Sixth, persons born in or outside of

Myanmar whereby one parent is either a “citizen”, “associate citizen” or “naturalized citizen”
and the other parent has at least one set of grandparents who are either both “associate citizens”

. " . . 52
or “naturalized citizens” or a combination of these.

“Associate citizenship” (type 2) can only be acquired by application via one of two criteria.”
First, persons who had pending applications for citizenship pursuant to the 1948 Union
Citizenship Act at the time of the enactment of the 1982 Citizenship Law but who do
not qualify for “citizenship” (i.e. type 1 citizenship), are eligible for “associate ci‘tizenship".54
Second, a child whose name is included in one of their parent’s ACSC is an “associate citizen”.>
If a child’s name is included in one of their parent’s ACSC, once they have reached 18 years
of age they and their parents must make an affirmation in writing that they owe “allegiance
to the State”, will “respect and abide by the laws of the State” and that they are aware of the
“prescribed duties and rights".56 If an affirmation is not made before or on the date in which
the child of the ACSC holder reaches 22 years of age and “sufficient reasons” are not provided,

then the child of the ACSC holder loses their “associate ci‘tizenship".57

“Naturalised citizenship” (type 3) can only be acquired by application by one of five criteria.
First, persons who have entered and resided in Myanmar prior to 4 January 1948 (including
their children born within Myanmar).58 Second, a person born in or outside of Myanmar to

n u

one parent who is a “citizen”, “associate citizen” or “naturalised citizen” and the other parent

. . 59 . . .
is a “foreigner”.” Third, a person born in or outside of Myanmar to parents who are a

. . . . oy . ey 60
combination of “associate” and “naturalised citizens” or both parents are “naturalised citizens”.

To be eligible for “naturalised citizenship” under the three aforementioned criteria, an individual
must also be aged 18 years or over, be able to “speak well one of the national languages”, and

. 61
be of “good character” and “sound mind”.

Counseling session in Palaw, Tanintharyi Region (Jose Arraiza, NRC)
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Fourth, a child whose name is included in one of their parent’s NCSC is a “naturalised citizen”.%?

Similar to a child whose name is added to one of their parent’s ACSC (as discussed above), for
a child whose name is included in their parent’s NCSC, once they have reached 18 years of
age they and their parents must make an affirmation in writing that they owe “allegiance to
the State”, will “respect and abide by the laws of the State” and are aware of the “prescribed
duties and rights".63 Again, if an affirmation is not made on or before the date in which the
child of the NCSC holder reaches 22 years of age and no “sufficient reasons” are provided, then
the child of the NCSC holder loses their “naturalised cit‘izenship”.64 Fifth, a non-citizen spouse
may acquire naturalised citizenship through marriage to a person with any of the three types
of citizenship provided the date of marriage precedes the enactment of the 1982 Citizenship
Law,” being 15 October 1982, and the non-citizen had been issued with a Foreigner’s Registration
Certificate.®® Therefore a foreign spouse cannot acquire “naturalised citizenship” on the basis

of their marriage to a Myanmar citizen, if the marriage is entered into after 15 October 1982.

There are no other mechanisms in which a foreign spouse can acquire Myanmar citizenship via
marriage and the 1982 Citizenship Law provides that “a foreigner shall not acquire citizenship
merely by marriage to a citizen”.®’

Additionally, the 1982 Citizenship Law prohibits spouses conferring the different types of
citizenship to their citizen spouses. That is, “an associate citizen shall not acquire citizenship
merely by marriage to a citizen”,®® and “a naturalised citizen shall not acquire citizenship or

. epe . . .. . vae 69
associate citizenship merely by marriage to a citizen or an associate citizen”.

Section 15 of the 1982 Citizenship Law provides that a “citizen shall not automatically lose
their “citizenship merely by marriage to a foreigner”. This is one potential safeguard against
statelessness in such circumstances. However, this provision only applies to “citizens” and not
“associate citizens” or “naturalised citizens”.”®

The 1982 Citizenship Law and the Procedures also provide another potential safeguard against

statelessness in that “citizenship”, “associate citizenship” and “naturalised citizenship” may be
conferred to any person if it is determined to be “in the interest of the State”.”* Conversely,

“citizenship”, “associate citizenship” and “naturalised citizenship” can be revoked if it is determined
to be “in the interest of the State”, except with respect to a “citizen by birth”.”*



” u«

An individual ceases to be a “citizen”, “associate citizen” or “naturalised citizen” when he or
she leaves Myanmar “permanently”, or “acquires” or “registers” as the citizen of another
country, or “takes out a passport or similar certificate of another country".73 Individuals in
such circumstances may be stateless or at risk of statelessness if they do not acquire another
nationality while abroad.

Myanmar does not have an over-arching legal framework that governs its system of civil
registration and documentation. Instead there are a number of separate processes and
corresponding systems of documentation, which can together sufficiently demonstrate proof
of birth, family connections and citizenship. These documents include birth cert‘iﬁcates,74
househ;gld registration Iists,75 and citizenship documentation such as the CSCs, ACSCs and
NCSCs.

At the age of 10, a child who is a “citizen” is eligible for his or her own CSC, and this is renewed
at the ages of 18, 30 and 45.”7 As explained above, a child born in Myanmar who is not eligible
to be a “citizen” can apply to be added to their parent’s ACSC’® or NCSC.”® That child will then
be eligible for their own ACSC or NCSC once they reach the age of 10 years and there is a re-
quirement that the ACSC or NCSC is renewed at the ages of 18, 30 and 45.%°

The review of decisions regarding the acquisition, confirmation and loss of citizenship in Myanmar
as well as access to the results of such review, is limited by section 71 of the 1982 Citizenship
Law. That is, for an appeal of a decision of the Central Body to the Council of Ministers pursuant
to section 70 of the 1982 Citizenship Law, the decision of the Council of Ministers is final and
“no reason need to be given”. & This restriction may cause there to be limited jurisprudence
regarding the review of administrative decisions pertaining to the application of the 1982
Citizenship Law. However, separate to an appeal pursuant to section 70 of the 1982 Citizenship
Law, the 2008 Constitution of the Republic of the Union of Myanmar (“2008 Myanmar
Constitution”) provides for the judicial review of decisions concerning citizenship whereby the

Supreme Court may issue a prerogative writ.®?

With respect to gender equality in Myanmar, the 2008 Myanmar Constitution provides that
the Myanmar Government shall not discriminate against any citizen on the basis of “race, birth,

religion, official position, status, culture, sex and wealth”.® It further provides that “mothers,

children and expectant women shall enjoy equal rights as prescribed by law”.%* However, there
are number of laws in Myanmar that do not promote gender equality with respect to citizenship.
For example, the 2015 Practicing of Monogamy Law, to the extent that it prohibits polygamy,
complies with recommendations by the CEDAW Committee.®’ However, lack of knowledge
amongst women and authorities as to the operation of the law may impact women and

children's ability to access documentation.

Additionally, the 2015 Myanmar Buddhist Women'’s Special Marriage LaW,86 and the 2015 Population
Control and Health-Care Law®’ expressly discriminate on the basis of gender and provide restrictions on
specific populations of women in Myanmar with respect to marriage and birth.% That is, restrictions as
to birth and marriage as provided by the aforementioned laws may impact women'’s ability to
register marriages and births and therefore make it difficult for women in such circumstances
to prove their identity and links to their ancestors and children. Women in such circumstances
are therefore likely to face barriers in acquiring or confirming citizenship, or conferring citizenship
to their children.

Specifically, the 2015 Practicing of Monogamy Law prohibits polygamous marriages from being
entered into on or after 31 August 2015.% Criminal penalties apply to those who are charged
and found to have entered into a polygamous marriage on or after 31 August 2015.%°

The 2015 Myanmar Buddhist Women’s Special Marriage Law regulates the marriages of Buddhist
women to non-Buddhist men. Pursuant to the 2015 Myanmar Buddhist Women’s Special Marriage
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Law, Buddhist women and non-Buddhist men must apply to a Township Administrative Officer
of the Township General Administration Department for permission to marry.91 Pursuant to
section 9 of the Myanmar Buddhist Women’s Special Marriage Law, Township Administrative
Officers are required to display applications for marriage in a “conspicuous place” in the Township
Administrative Offices and notify the parent or guardian of any applicant woman who is under
20 years of age as well as any former spouses of the applicants.92 Fourteen days after notice
of an “intended marriage” is displayed and relevant parties are notified, the marriage may be
solemnised by a Township Administrative Officer unless it has been previously objected to in
writ'ing.93 Township Administrative Officers have authority to receive such object‘ions.94 If
objections are received, “the objector” is referred to a Court in the township where the
application for marriage was made.” The objector may then file their grounds for objection
with a Court.”® Following the consideration of any objections, a Court has the authority to

order whether the parties have “the right to contract a valid marriage”.97

The 2015 Population Control Health-Care Law, in areas where it is implemented, requires married
women to have at least a 36-month interval between their children’s births.”®

The extent to which the application of the 2015 Practicing of Monogamy Law, the 2015 Myanmar
Buddhist Women’s Special Marriage Law and the 2015 Population Control and Health-Care
Law as well as the 1982 Citizenship Law and 1983 Procedures may impact Myanmar’s
compliance with its international obligations regarding gender equality, equal nationality
rights, right to a nationality and right to birth registration is considered below with respect to
three relevant international standards: i) women’s ability to acquire citizenship on an equal
basis with men, ii) women’s ability to acquire, retain or confer their citizenship following
marriage, and iii) women'’s ability to confer citizenship to their children.
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Kason Féstival, Nyin Maw, Taninit.'haryiRegion (Jose Arraiza, NRC)

Compliance with international
obligations

he 1982 Citizenship Law is prima facie largely compliant with Myanmar’s
obligations under article 9 of the CEDAW relating to the acquisition, change and
retention of nationality and the conferral of nationality to children and spouses.99
For example, women are not expressly prevented from changing their citizenship
or passing on their Myanmar citizenship to their children if the father of the child is a
non-national, and citizenship does not automatically cease upon marriage to a foreigner.100

However, as noted above, the CEDAW places an overarching obligation on State parties to
eliminate all forms of discrimination against women™ and ensure substantive equality
between women and men.'%?

In contrast, the citizenship law framework in Myanmar expressly discriminates on the basis
of ethnicity and this is a barrier for both women and men of specific ethnicities in acquiring,
confirming and retaining Myanmar citizenship, as well as conferring citizenship to their
children.'®® There is also the potential that the application of the 1982 Citizenship Law may
indirectly discriminate against certain profiles of women in Myanmar in acquiring, confirming
and retaining citizenship, as well as in conferring citizenship to their children. This is due to the
existence of the three types of citizenship, that are each afforded different rights, as well as
the requirement that applicants for citizenship are usually required to provide evidence of the
citizenship of their ancestors.

It follows that the CEDAW Committee in its concluding observations in 2008 expressed its
concern at the limited information provided by the Myanmar Government as to the
entitlements to acquire Myanmar citizenship under the 1982 Citizenship Law." In particular,
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the CEDAW Committee noted the limited available information as to the ability of women
to acquire citizenship based on their marital status and ability to pass citizenship to their
children born outside the country, as well as children with non-national fathers.'® The
Committee called upon Myanmar to “review the 1982 Citizenship Law and repeal or amend
it, as appropriate”, in order to bring it into full compliance with article 9 of the CEDAW.'% The

Committee also called on Myanmar to provide more information on “Myanmar citizenship

rights, including on birth certificates of children born in Myanmar, in particular children of

ethnic groups, in its next periodic report".107

Counseling session with IDPs, Bhamo, Kachin State (Jose Arraiza, NRC)

The CEDAW Committee in 2008 also raised concerns regarding the discriminatory application
of the 1982 Citizenship Law with respect to the Rohingya and urged Myanmar to grant
citizenship to residents “on the basis of their long-standing ties to Myanmar”, particularly

women, and allow “the full enjoyment of their human rights".108

In 2015 the Myanmar Government submitted to the CEDAW Committee that “women, children
and men enjoy equal rights to acquire, change or retain their nationality in Myanmar” and the
1982 Citizenship Law contains “no discriminatory or restrictive provisions against women and
their children”.*® The Myanmar Government further responded that the 1993 Child Law
prescribes that “every child shall have the right to citizenship in accordance with the provisions
of the existing law”, and women and men have equal rights in acquiring status as “associate

ey . ey 110
citizens” and “naturalised citizens”.

In 2016, the CEDAW Committee reiterated its previous recommendations from 2008,
as detailed above, adding the recommendation that Myanmar amend the 1982 Citizenship
Law “in order to grant citizenship to residents” in Myanmar, “in particular women and girls in
northern Rakhine State, so they can freely enjoy all human rights".111 The CEDAW Committee
also recommended “compulsory birth registration of those born in camps for internally

displaced persons in order to protect them from being rendered stateless”."?

In 2012, the CRC Committee outlined its concerns as to the “large number of people without



citizenship” in Myanmar and that Myanmar’s citizenship law does not contain a provision
which allows for the granting of nationality to children who would otherwise be stateless."*
The CRC Committee also raised its concerns regarding the “requirement of having both
parents as nationals of the country for citizenship”, and that the three types of citizenship may
result in some categories of children and their parents being “discriminated against, stigmatised
and/or denied certain rights".114 Concerns were also raised by the CRC Committee as to the

fact that “religion and ethnic origin” is listed on identity documentation in Myanmar.115

The CRC Committee recommended that Myanmar address the gaps in the 1982 Citizenship
Law that lead to statelessness, accede to the 1954 Convention relating to the Status of State-
less Persons™*® and the 1961 Convention on the Reduction of Statelessness,117 amend the 1982
Citizenship Law so that there is only one category of citizenship, and remove any reference to
“ethnic origin on identity cards”.'*®

With respect to Myanmar’s obligations as to birth registration, in 2012 the CRC Committee
acknowledged efforts to improve Myanmar’s birth registration system with the establishment
of the “Modified Vital Registration System” and other positive actions such as “advocacy and
awareness raising” as to birth registration, “the review of the status of a large number of chil-
dren born of parents who were unable to obtain marriage authorization in northern Rakhine
State, with a view to regularisation”, and the 2014 nationwide census (that was in planning at
the time).119 However, it highlighted its concerns as to the following issues: the large number
of children, including Rohingya children, who remain unregistered “as a result of insufficient
awareness-raising as to the importance of birth registration”; the “non-user-friendly system”;
the “lengthy process of obtaining birth certificates at the township level”; the “unofficial fees
associated with the birth registration system”; the “existence of the local order that restricts
marriages for Rohingya people”; and “the practice aimed at reducing the number of their chil-

dren” 120

The CRC Committee recommended that Myanmar: strengthen its efforts to ensure universal
birth registration, irrespective of the child’s “origin and without any discrimination”; improve
the birth registration system, which would include “greater access to registry services and
sensitization and training for registry officials with a view to ensuring that all children” are
“registered at birth and provided with birth certificates and identity cards”; “develop a plan
to provide birth registration to all children up to 18 years of age who have not yet been regis-
tered”; “remove practical restrictions to ensure that all children are registered at birth without
discrimination”; and “abolish the local order restricting marriages for Rohingya people and
cease practices which restrict the number of children of Rohingya people".121

Myanmar is yet to submit its response to the CRC Committee’s recommendations from 2012.

The below analysis considers Myanmar’s international obligations with respect to ensuring
gender equality, the right to a nationality, the right to birth registration and equal nationality
rights between men and women (including the concerns and recommendations raised by the
CEDAW Committee and CRC Committee) focusing on three international standards that derive
from these international obligations: i) women’s ability to acquire, retain or confer citizenship
on an equal basis with men, ii) women’s ability to acquire or retain their citizenship following
marriage, and iii) women'’s ability to confer citizenship to their children.
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Women’s ability to acquire citizenship on an equal
basis with men

This project’s findings with respect to the barriers experienced by both men and women in
accessing citizenship documentation is explored first, in order to provide context and contrast
to the findings as to the specific barriers that are uniquely faced by women.

Throughout the interviews participants reported that the main barrier in Myanmar to
accessing citizenship documentation for both men and women is an applicant’s religion and

ethnicity. This was said to also apply to ethnic minorities that are included within the “135
recognised ethnic groups”.

Participants from ethnic and religious minorities, including those within the “135 recognised
ethnic groups”, reported delays in receiving citizenship documentation when compared to
their friends and colleagues who are, in particular, Bamar Buddhists.



Nuns in Bhamo, Kachin State (Jose Arraiza, NRC)

Suu'®® a woman of Kayin ethnicity has applied to replace her lost CSC. She has
attended four scheduled appointments with the MoLIP at the township level
and each time the officer has told her that they are “too busy to assist her”. She
believes this is because she is an ethnic minority.

When seeking to obtain or replace citizenship documentation ethnic and religious minorities
also reported being requested to provide information that is additional to that required of
those who are Bamar Buddhists.

Furthermore, Muslim participants of Bamar ethnicity reported difficulties in obtaining
citizenship documentation that accurately reflects their religion and ethnicity. A number of
participants explained that when they have applied to renew their citizenship documentation
with MoLIP, they are provided with replacement documentation that lists their ethnicity and
religion as “Bengali Islam” or “Pakistani Islam”. That is despite the fact that they identify as
Muslim of Bamar ethnicity, and their previous CSC listed their ethnicity and religion as “Bamar
Islam”. Such practice caused concern in the community as they felt this was a policy of increasing
exclusion rather than cohesion.

Participants whose parents adhere to different religions reported longer waiting times to ob-
tain citizenship documentation.

It was reported by participants that many of these barriers linked to religion and ethnicity can

often be overcome by paying “unofficial fees”.!? However, very few of the participants in this

study indicated that they were able to pay such fees.
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Fisher women in Maungmagan, Tanintharyi Region (Jose Arraiza/NRC)

The process for applying for and replacing citizenship documentation requires the applicant
to pay fees to MoLIP and attend numerous appointments. Applicants are usually required to
provide documentation that not only proves their identity but also provide documentation
that proves their ancestor’s citizenship. If an applicant was born in a different area in Myanmar,
and does not have information or documentation proving their ancestor’s citizenship, they are
required to return to their village of origin to obtain information to demonstrate this.

Again, the capacity to pay “unofficial fees” to the authorities, was described as the easiest
way to obtain citizenship documentation especially where the applicant cannot confirm their
ancestor’s citizenship.

As outlined above, marginalised male and female participants explained that they rarely have
the capacity to pay “unofficial fees”. In fact, they struggle to find the resources necessary to
pay even the required official fees, take time off work to attend the appointments with MoLIP,
and travel back to their home villages to obtain information confirming their ancestor’s citizenship,
as is often required.



Good relationships with MoLIP officers and the capacity to engage “agents” was also described
by participants as helpful in overcoming barriers to accessing citizenship documentation.
“Agents” were described by participants as persons who negotiate directly with MoLIP on an
applicant’s behalf regarding an application for citizenship and other documentation. The fees
charged by “agents” were reported as being prohibitively expensive for poorer communities
in Myanmar.

Participants reported that if their parents and/or grandparents were deceased then this can
provide yet another barrier to obtaining proof of their ancestor’s citizenship, even if they were
able to travel back to their village to obtain a “recommendation letter” from the village head.
Participants outlined that this is sometimes because the village head refuses to provide such
information.

Persons without citizenship documentation are not able to move freely within Myanmar and
face the risk of arrest and detention because of their undocumented status. This impacts their
ability to travel to their home village to obtain information in support of their applications
for citizenship documentation. Undocumented persons can apply for a “travel authorisation”
from their local township administrator in order to travel."”® However, participants described
that process as being at the discretion of the township administrator.

Securing a “travel authorisation” from the township administrator also often incurs “unofficial
fees”. However, undocumented people in Myanmar are usually paid less than those with citizenship
documentation and will therefore have limited capacity to pay “unofficial fees”.

Participants reported that travel by public transport in Myanmar also usually requires the provision
of citizenship documentation, and such documentation is also required when travelling through
checkpoints or to stay at a hotel or guest house.

These findings reveal that lack of documentation is in itself a barrier to accessing documentation
in Myanmar.
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Populations from remote and hard to reach rural areas reported facing difficulties in accessing
citizenship documentation, in addition to those listed above, simply due to their remoteness
from relevant authorities. They also often have limited access to information about the
process for applying for citizenship documentation.

Interviewees also reported that many of those in remote and hard to reach rural areas are
likely to be illiterate, and so may not be able to complete the required written application
process for citizenship documentation.

Participants from conflict areas, or those who have recently returned to conflict areas
following displacement, reported specific difficulties in obtaining citizenship documentation.
This included the fact that conflict areas often do not have effective records of residents or
births from the area. Also, it is often too dangerous for people to return to conflict areas to
obtain information demonstrating their ancestor’s citizenship status.



4.1 : Women’s ability to acquire citizenship on an equal basis with men




In addition to the above mentioned barriers faced by both men and women in confirming or
acquiring citizenship, participants revealed that women face further specific barriers.

Gender norms in Myanmar, that is the standards and expectations to which women and men
generally conform,™”’ were described by participants as playing a key role in women’s ability
to access documentation. They appear to influence factors such as access to information and
contacts; ease with which women in Myanmar can travel to obtain supporting information and
file applications; the preference by families to obtain documentation for men over women in
the household; and the implementation of laws that prohibit polygamy and regulate marriage
between Buddhist women and non-Buddhist men. These factors are examined below.

A number of participants stressed that having a wide network of connections is essential to
obtaining citizenship documentation. Representatives from non-government organisations
(NGOs) throughout the research locations also explained that women generally do not have as
broad a network as men, because of entrenched gender norms in Burmese culture.

For example, it was reported by participants that according to custom in Myanmar men are
seen as leaders in the community and are usually listed as the head of the household on the
family’s household registration list. Participants explained that this role assumes a particular
place of authority and influence in Myanmar.

Participants reported that the head of household is usually the one to attend meetings at
the township level with other household heads to consider and decide on the issues that are
relevant to the governance of the township. Through such interactions, it was reported that
men are able to extend their personal networks in a way that women are not.




Access to these sorts of networks was described as also providing only men with the opportunity
to learn about the procedure for applying for citizenship documentation and connect with
people of influence, who are then able to assist with obtaining citizenship documentation.
Women are conversely removed from these sorts of interactions and therefore lack this aspect
of empowerment.

If a woman happens to be the head of a household, this is colloquially termed in Myanmar
society as an “irregular household” (pye yo phye sin ma hout tae ein tao su). This may
be because they are single mothers and there are no other adult males in the household.
Participants explained that the term “irregular household” is pejorative. Some of the single
mothers interviewed, as well as key informants from NGOs, reported that although they are
listed as the head of their households they still do not usually attend the township meetings
that would be attended by a male in their position. Even if they were to do so it would not be
appropriate for them to engage in the discussions at the meeting, or lead any decision making
processes regarding the issues discussed. Accordingly, even those women who are the head of
a household are precluded from the sorts of networks and interactions that may meaningfully
assist in obtaining citizenship documentation. The consequence of this is that they may
experience specific difficulties in confirming or acquiring citizenship.

Interviewees, both men and women, from marginalised communities reported that men are
able to travel in Myanmar more easily than women. They explained that women in Myanmar
are extremely vulnerable to gender based violence, harassment and the risk of human trafficking,
particularly when travelling alone and/or if they are undocumented.

Interviewees explained that men’s ability to move more freely in Myanmar facilitates their
ability to travel to their home village to obtain relevant information and connect with relevant
authorities. This is often necessary for obtaining required documentation and applying for
citizenship.
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Participants outlined that families usually prioritise obtaining citizenship documentation for
men in the family.128 It was explained by participants that although citizenship documentation
enables both men and women in Myanmar to obtain higher paid work, men will usually earn
higher wages than women in any respect. Participants reported that families will therefore
see it as more financially viable to prioritise obtaining citizenship documentation for the men
in the family as opposed to the women. This is particularly the case for poorer families who
have difficulty raising the financial resources to cover the fees associated with applying for
citizenship documentation, especially if these are to include additional “unofficial fees”.

As detailed above, the 2015 Myanmar Buddhist Women’s Special Marriage Law requires
couples, if the female is Buddhist and the male is non-Buddhist, to seek permission from the
a Township Administrative Officer of the Township General Administration Department or
a Court to marry. Also, as detailed above, the 2015 Practicing of Monogamy Law prohibits
polygamous marriages being entered into on or after 31 August 2015 and criminal penalties

129
apply.

The majority of men and women in the focus group discussions had no knowledge that these
laws had been enacted or what they prescribed. However, NGO representatives were aware of
these laws and expressed their concerns as to how their implementation may impact women
and children in Myanmar with respect to access to citizenship documentation.

NGO representatives were concerned that the requirements of the 2015 Myanmar Buddhist
Women'’s Special Marriage Law may result in Buddhist women and non-Buddhist men living
together without marrying to avoid the process of applying for permission to do so, and having
their application publicly displayed and potentially scrutinised by a Court. Alternatively, such a
couple may not know that the requirement to apply for permission exists. If a Buddhist woman
and non-Buddhist man live together without marrying, or marry without registering the mar-
riage first (both of which would be in breach of the 2015 Myanmar Buddhist Women’s Special
Marriage Law),130 NGO representatives expressed their concern that authorities will refuse to
update the household registration list to demonstrate that they are in fact living together.

Similarly, NGO representatives reported that if women are in a polygamous marriage and living
with their husband and his other wives (which would be in breach of the 2015 Practicing of
Monogamy Law), then authorities may also refuse to update their household registration list.

Alternatively, NGO representatives discussed that women in either or both of the situations
above may simply avoid authorities altogether and not apply to update their household
registration list (or register births or apply for and update citizenship documentation) if they
understand they are living in breach of the 2015 Myanmar Buddhist Women’s Special
Marriage Law and/or 2015 Practicing of Monogamy Law.

In all of these situations, without an accurate household registration list it may be difficult for
women to obtain or replace their own citizenship documentation at the required ages of 18,
30 and 45, since a household registration list can be required for this process. This may also
impact children’s ability to obtain citizenship documentation because this process usually
relies on proving the citizenship of the child’s ancestors, as well as the provision of a household
registration list.



v

Focus Group Discussion with Karen women in Thaton, Mon State (Jose Arraiza, NRC)

Interviews with single mothers, some of whom were widows, revealed significant and unique
issues regarding their access to citizenship documentation. Those interviewed during this
research project reported that single mothers, especially widows, are considered to be of
lower status in Myanmar.131 Participants explained that this often impacts their confidence
in approaching authorities to obtain documentation. They also reported experiencing
discrimination when dealing with authorities because of their status as single mothers.
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The status of single women (particularly widows) in Myanmar society was also described as
limiting their work opportunities to the lowest paid jobs, in comparison to other women in
Myanmar. This therefore has a heightened impact on their capacity to secure the resources
required to obtain citizenship documentation in comparison to other women.






Yu lives in Hlaing Thar Yar in the outskirts of Yangon. She is a widow with three
children. She lost her CSC and children’s birth certificates in Cyclone Nargis in
2008. She has not been able to replace these documents because she does
not have the resources to pay the associated fees or collect the supporting
information from her birth village that is needed to replace her card. Without
a CSC she is limited in the work she can undertake, and lives week to week
working at a food stall in her village.

(vi) Women engaged in commercial sex

Women engaged in commercial sex interviewed throughout this project reported experiencing
substantial discrimination when dealing with authorities in Myanmar and the impact that this had
on their access to citizenship documentation.

Yadanar is a woman engaged in commercial sex. Her purse (containing her
CSC) was stolen by one of her clients, but she did not report this to the police
since she is afraid of being arrested by police because of the nature of her
employment.133 MoLIP at the township level have advised that to replace her
CSCshe is required to obtain a letter from the police explaining how she lost her
card. Yadanar is too scared to explain this to police for fear of being shamed and
also arrested because of her employment. Yadanar remains without citizenship
documentation.

Wai is a woman engaged in commercial sex and was arrested by police while at
work. The police seized her CSC and have not returned it. Since being released,
she has applied to MoLIP at the township level for a replacement. She explains
that she has made four appointments with MoLIP at the township level to
obtain a replacement CSC. On each occasion she was not seen and advised that
the MolLIP officers were too busy. Wai explains that the MoLIP officers “will not
help me because of my job”.

Participants who are women engaged in commercial sex also explained that they would feel safer
at work if they had citizenship documentation. This was predominantly because this would enable
them to legally rent hotel rooms to carry out their work.

Yi is a woman engaged in commercial sex in Mandalay. Because she does not
have citizenship documentation she cannot hire a hotel room for her work, and
has to borrow a friend’s CSC. She is worried that one day she will be arrested
by the police for using someone else’s CSC.

The majority of participants from this cohort also explained that if they had citizenship documenta-
tion then they would seek out alternative employment because citizenship documentation would
allow them to secure better paid and safer employment.n'4

Zin explains that if she had citizenship documentation she would seek out
employment as a “cleaner or office worker” because it is “better paid and with
better conditions”. She explains, “it is unsafe working as a sex worker in
Mandalay, but | have no choice since | am undocumented”.
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4 Women’s ability to acquire, retain or confer their
B citizenship following marriage

As detailed above the 1982 Citizenship Law does not allow a foreign spouse (male or female)
to acquire “citizenship” or “associate citizenship” from their spouse.135 With the respect to
“naturalised citizenship” a foreign spouse is limited to only acquiring “naturalised citizenship”
from their “citizen”, “associate citizen” or “naturalised citizen” spouse if the marriage was
entered into before 15 October 1982 and the foreign spouse holds a Foreigner’s Registration

Certificate.™®

Additionally, the 1982 Citizenship Law does not allow Myanmar citizens to confer the type of
citizenship that they hold on their citizen spouse. That is, “an associate citizen shall not acquire

ey . . e 137 . ape .
citizenship merely by marriage to a citizen”,”" and “a naturalised citizen shall not acquire
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citizenship or associate citizenship merely by marriage to a citizen or an associate citizen”.

With respect to women'’s ability to retain their citizenship following marriage, women who
have married or are seeking to marry a foreign husband may be rendered stateless or at risk
of statelessness by application of the 1982 Citizenship Law. This can occur in cases where a
woman is required to revoke her Myanmar citizenship in order to apply for the citizenship of
her husband’s country and her application has not yet been determined, or the application has
been refused.” Other situations of concern arise when the husband changes his nationality,
is rendered stateless himself, dies, or where the marriage ends in divorce.**

As discussed above, the 1982 Citizenship Law provides a potential safeguard against a “citizen”
automatically losing citizenship merely by marriage to a foreigner.141 However, this potential
safeguard does not apply to “associate citizens” or “naturalised citizens”.'*? Additionally, the
1982 Citizenship Law does not require that the loss or renunciation of Myanmar nationality is
contingent on the possession or acquisition of another nationality, and there is no provision

. . . . . 143
for women left stateless in such circumstances to reacquire Myanmar citizenship.

The prohibition of dual nationality in the 1982 Citizenship Law also increases the likelihood of
statelessness among marriages between Myanmar nationals and foreigners, particularly if the
Myanmar national revokes their Myanmar nationality in order to acquire another nationality
through marriage but does not in fact acquire another nationality."**

=
N
o
=
®
=
()
[=]
S
E
<
-
o
Q
(2]
K]
c
—
A
-
1]
-
=
=]
(=]
=
(2]
(=]
=
=h
(1]
-
~—
=
@
—
o,
(=
N
[1]
=
(2]
=
T
=
<l
5}
2
=]
«Q
3
Q
=
[ ]
«Q
®




4.3 Women'’s ability to confer citizenship to their children

”

The eligibility criteria for “citizenship”, “associate citizenship” and “naturalised citizenship” under
the 1982 Citizenship Law applies equally to individuals born in and outside of Myanmar. That is, a
child born outside of Myanmar to Myanmar citizen parents (who are “citizens”, “associate citizens”
and “naturalised citizens” or some combination of these) has the same eligibility to Myanmar citi-

zenship as a child born in Myanmar to two Myanmar citizen parents (who are “citizens”, “associate
citizens” and “naturalised citizens” or some combination of these).

Additionally, the 1993 Child Law and the 1982 Citizenship Law requires children who are
“citizens” by birth and children born to “associate citizens” and “naturalised citizens”, born either
in or outside of Myanmar, to have their birth registered.145 Late registration is also permitted.146

)

As detailed above, the ability to confirm or acquire Myanmar citizenship is usually dependent on
the citizenship status of an applicant’s ancestors, and birth registration (and birth certificates) provide
evidence of the links between a child and its parents. Therefore, birth registration and birth
certificates are a vital tool for ensuring women’s ability to confer their citizenship to their children.

Children born abroad, and who are registered by foreign authorities, must have their births reg-
istered again with the Myanmar authorities when their parents return.**’ For example, returned
migrant and refugee interviewees reported that Thai birth certificates are not accepted by the
Myanmar authorities as proof of identity or birth. One village leader reported that there were over
30 children in his village that were born in Thailand.

If one of the parents of a child born abroad is not a Myanmar national, the Myanmar national
parent in these circumstances was reported to face difficulties in re-registering their child upon



return to Myanmar and obtaining citizenship documentation for them. Conversely, participants
reported that if the Myanmar national returns to a rural area with a child born to a foreigner, then
they are less likely to face problems in re-registering the birth in Myanmar (or even registering for
the first time) as their circumstances are more likely to be known and understood by community
leaders in rural areas in comparison to urban areas.

It was also reported that if the mother or father is not of one of the “135 recognised ethnic
groups” and the child was born abroad, the family are also likely to face difficulties in registering
the child’s birth for the first time as well as re-registering the birth upon return to Myanmar.

In summary, women in any of the abovementioned circumstances may face difficulties obtaining
proof of birth for their children from the Myanmar authorities, and if they do, then they will
also be hindered in conferring nationality to their children.

The 1982 Citizenship Law does not allow for a Myanmar citizen to pass their “citizenship” or
“associate citizenship” status on to their child if the child’s other parent is not a Myanmar
citizen.*® If the Myanmar authorities consider a non-national father or mother to be a “foreigner” as
per the 1982 Citizenship Law, the child will only be eligible for “naturalised citizenship” if the
Myanmar national mother or father is a “citizen” or “associate citizen”.**® In such circumstances,
the child who is eligible for “naturalised citizenship” will be required to fulfil the criteria for
“naturalised citizenship” pursuant to section 44 of the 1982 Citizenship Law before acquiring
or confirming “naturalised citizenship”. The criteria being that the applicant is eighteen years
of age, is able to “speak well one of the national languages” and is of “good character” and
“sound mind”.”>® A child who acquires “naturalised citizenship” via this mechanism will not
enjoy the same rights that attach to “citizenship” or “associate citizenship”, as enjoyed by their

Myanmar national father or mother.™"

Fisher woman and child in Maungmagan, Dawei, Tanintharyi Region (Jose Arraiza/NRC)
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Preparing the Tadingyut Festival, Thayat Chaung, Tanintharyi Region (Jose Arraiza, NRC)

Alternatively, if the child is born to parents who are combination of a non-national and
“associate citizen”, the child may be able to acquire “associate citizenship” if the “Central Body
decides” to enter the name of the child into the ACSC of the “associate citizen” parent.152 If
the child’s name is not entered in the ACSC of the parent who is an “associate citizen”, then the
child will not become an associate citizen and will only be eligible for “naturalised citizenship”
pursuant to section 44 of the 1982 Citizenship Law.™?

Similarly, if the child is born to parents who are combination of a non-national and
“naturalised citizen”, the child may be able to acquire “naturalised citizenship” if the “Central
Body decides” to enter the name of the child into the NCSC of the “naturalised citizen” parent.154
If the child’s name is not entered in the NCSC of the parent who is a “naturalised citizen”, then
the child will not become a “naturalised citizen” and will only be eligible to apply for “natu-
ralised citizenship” pursuant to section 44 of the 1982 Citizenship Law.’

A child born to a non-national father or mother in these circumstances will not be stateless.
However, the operation of these provisions with respect to non-national fathers and mothers
is detailed in this report in light of the CEDAW Committee’s concluding observations in 2008
and 2016 which noted the limited available information as to the ability of women to pass
Myanmar citizenship to their children with non-national fathers.™®



An applicant child, as discussed above is usually required to provide evidence of their
ancestor’s citizenship in order to acquire or confirm citizenship. This may in practice indirectly
discriminate against single mothers and their children in situations where the identity of the
child’s father is not known or he is otherwise absent. That is, children with an unknown or
absent father may experience difficulty in providing evidence of the citizenship of both of their
parents and they may be rendered stateless or at risk of statelessness as a result.

This is particularly a risk for female human trafficking survivors and their children. Myanmar
women are extremely vulnerable to human trafficking and exploitation when migrating abroad
for work.™ For female human trafficking survivors returning to Myanmar as single mothers, if
they are unable to provide any evidence of the identity or citizenship of the child’s father this
can result in the child being stateless or at risk of statelessness.™®

As detailed above, birth registration in Myanmar, including late registration, is a legislated
requirement pursuant to the 1993 Child Law and the 1982 Citizenship Law and 1983
Procedures.™ Standard national procedures for birth registration and the provision of birth
certificates are provided by the Ministry of Health and Ministry of Home Affairs, respectivelylso.
However, interviews with participants revealed that each region of Myanmar has its own
process and evidentiary requirements regarding birth registration and the provision of birth
certificates. In practice, the varying requirements in different areas of Myanmar can restrict
access to birth registration and have consequences with respect to women’s ability to confer
citizenship to their children where the father is unknown or otherwise absent.™

Participants in Yangon outlined that an applicant for birth registration (and a birth certificate)
must provide the name and citizenship documentation identification number for both the
child’s mother and father. Participants advised that this results in a large number of children
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being without birth registration because applicants are not able to provide this information
if they are without citizenship documentation or are a single parent. This hinders these
children’s ability to prove their links to their parents and therefore inherit citizenship from
their mothers (and fathers).

Since a birth certificate is usually required to attend primary school in Myanmar, single mothers
(where the father is unknown or otherwise absent) have reportedly adopted various strategies
to ensure that their children obtain a birth certificate.'® According to NGO representatives in
Yangon, male friends sometimes offer their names and citizenship documentation identification
numbers to applicant single mothers. Alternatively, single mother applicants list their own
father as the child’s father (if their father has citizenship documentation).

NGO representatives also reported that there is a growing trend where men (sometimes
community or religious leaders) volunteer their name and the identification number on their
citizenship documentation, so that single mothers in circumstances where the father is
unknown or otherwise absent can register the birth of their children and obtain a birth
certificate. One interviewee revealed that he was officially the father of ten children because
he has provided his name and citizenship card identification number to a NGO that assists
single mothers to obtain birth registration and birth certificates.'®

In these circumstances, when the child reaches the age of 10 and applies for citizenship
documentation, if the person named on their birth certificate as the child’s father is no longer
available or willing to vouch to be the child’s father, then that child will face significant
problems proving their father’s citizenship (or purported father’s citizenship). This will impact
their ability to obtain citizenship documentation and for their mother to confer nationality to
the child.

In Mon State, participants reported that there is the requirement that both the mother and
father’s name is listed in the birth certificate. However an applicant is not required to provide



both parent’s citizenship documentation identification numbers. Single mothers (where the
father is unknown or otherwise absent) reported adding the name of their own father, the
name of one of their friends, or making up a name in order to meet the requirements. In
practice this results in better access to birth registration and birth c ertificates. However,
children in such circumstances will also face the same difficulties as listed above inheriting
their mother’s citizenship (and father’s citizenship) if they are unable to provide sufficient
evidence of the father’s citizenship to support their application.

In Mandalay, undocumented parents and single mothers (where the father is unknown or
otherwise absent) reported being able to register a birth and obtain a birth certificate without
the requirement that both parent’s names and citizenship documentation’s identity numbers
is listed. Although this allows children to access birth registration and certificates more easily,
similar to that described above, if they cannot provide evidence of their father’s identity or
citizenship then the child will have difficulty obtaining citizenship documentation and citizenship.
They will also have difficulty inheriting their mother’s citizenship.

A religious community leader in Mandalay reported that when a child applies for citizenship
documentation at ages 10 and 18, in some cases MoLIP requests an affidavit from both of
the parents confirming that they are in fact the birth parents as per the birth certificate. That
is especially the case if the parents are from an ethnic or religious minority. When such
documentation is requested, children who are unable to obtain an affidavit from the person
listed as the father on their birth certificate will face difficulties in obtaining citizenship
documentation and acquiring and confirming citizenship. This will also hinder the ability of
women to confer citizenship to their children in such circumstances.

Participants explained that women and men from this cohort often have little understanding
or appreciation of the importance of obtaining birth registration and birth certificates for their
children. It was reported that if a child is born in a hospital and the hospital has the required
facilities to provide a birth certificate then they are usually, in theory, able to obtain one.
However, this is entirely dependent on a request for a certificate by the parents.

If a child is born in a rural village, rather than a hospital, participants reported facing difficulties
registering births and obtaining birth certificates due to limited access to authorities and
resources.

It was also reported that in rural areas authorities often do not accurately update household
registration lists to include new born children.

Without registration on the household registration list or a birth certificate, children in these areas
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will have difficulty proving who they are or the required links to their parents. They may also have
been born to parents who are themselves in a similar situation with respect to not having a birth
certificate or being registered on a household registration list.

The above barriers to birth registration and obtaining birth certificates for children born in remote
and hard to reach rural areas, will impact both men and women'’s ability to confer nationality to
their children because it may make it difficult or impossible for these children to prove the required
links to their parents and their parent’s citizenship.

Unauthorised marriages in Myanmar can arise by virtue of both the 2015 Practicing of Mo-
nogamy Law and the 2015 Myanmar Buddhist Women’s Special Marriage Law. A marriage will
be unauthorised where it has not been authorised pursuant to the 2015 Myanmar Buddhist
Women'’s Special Marriage Law,164 or where it is a polygamist marriage.165 As detailed above,
women who are in such a marriage may fear approaching authorities. This may prevent them
from taking the steps necessary to acquire or confirm their citizenship and confer citizenship
to their children. For example they may be reluctant to apply for citizenship, to update their
citizenship documentation at the required intervals (ages 18, 30 and 45) or register births.
Additionally, women in an unauthorised marriage may face discrimination when applying for
relevant documentation or the application may itself be refused. Therefore the operation of
these laws may result in women having difficulty proving who they are, links to their ancestors
and links to their children. This in turn will impact women’s ability to confirm or acquire citi-
zenship, as well as to confer citizenship to their children.

As detailed above, the 2015 Population Control Health-Care Law, in areas where it is
implemented, requires married women to have at least a 36-month interval between their
children’s births.® In areas where 2015 Population Control Health-Care law is enforced,
women may be discouraged from registering children who are not born following a 36-month
interval.*’ Therefore, the operation of these provisions may provide a barrier to women in
passing their citizenship to their children as well as access to birth registration. To date, based
on interviews with NGO representatives, this law has not been implemented in any areas of
Myanmar.

Participants reported that during times of conflict there was often no opportunity to register a
birth. That is, Government staff usually do not attend villages in conflict areas because of the
associated dangers. It was reported that most children born in conflict areas would not have a
birth certificate. Kayin women in Mon State who had lived through conflict and been displaced
a number of times described that their children’s births had been registered via traditional
mechanisms. These include inscribing the child’s name and date of birth on a piece of bamboo
wood that also holds the same details for other family members. Women in such circumstances
are likely to face difficulties in conferring nationality to their children without Government
records proving the birth of their children and the identity of the child’s parents.168



5 Conclusion
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his analysis has found that there are a number of barriers that women experience in

acquiring, confirming and retaining citizenship and conferring citizenship to their children,

which are contrary to Myanmar’s obligations with respect to eliminating gender

inequality, the right to a nationality, the right to birth registration and equal nationality

rights between men and women. This may result from gaps in the 1982 Citizenship Law
and 1983 Procedures, gender discriminatory domestic laws, barriers to birth registration, as well
as gender norms in Myanmar society. Based on the above analysis a number of recommendations
have been made that aim to ensure that Myanmar is in compliance with its international obligations.
These recommendations include specific amendments to the 1982 Citizenship Law and 1983
Procedures, ensuring universal birth registration, repealing specific gender discriminatory laws
enacted in 2015, providing practical assistance to female applicants for citizenship documentation,
and fostering environments conducive to eliminating gender discrimination and the barriers
experienced by women in acquiring, confirming and retaining citizenship.
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6

Recommendations

ased on the above analysis and findings, the following recommendations should be
implemented to ensure that Myanmar is in compliance with its obligations to eliminate
gender discrimination and uphold the right to a nationality, the right to birth registration
and equal nationality rights between men and women.

R I ERGEL B Amend and repeal specific laws and procedures and implement and
update relevant policies as follows:

1.1

1.2

1.3

1.4

Amend the 1982 Citizenship Law and 1983 Procedures to prevent and reduce
statelessness and meet Myanmar’s international obligations with respect to gender
equality, the right to a nationality, the right to birth registration and equal nationality
rights between men and women. This includes:

1.1.1 | Allow for the conferral of citizenship on the basis an objective criteria, rather
than primarily on the basis of membership of a recognised ethnic group.

1.1.2 | Ensure that those who have been identified as stateless are able to acquire
citizenship through a facilitated naturalisation procedure.

1.1.3  Allow a foreign spouse (male or female) to acquire Myanmar citizenship on
the basis of marriage to a Myanmar citizen, irrespective of the date in which
the marriage was entered into.

1.1.4 ' Provide safeguards to prevent risks of statelessness such as allowing for the
automatic reacquisition of Myanmar citizenship if a woman does not acquire
and retain her foreign husband’s nationality.

1.1.5 ' Extend the safeguard against a “citizen” automatically losing citizenship
following marriage to a foreigner to apply also to “naturalised citizens” and
“associate citizens”.

1.1.6 | Ensure that children who would otherwise be stateless can acquire Myanmar
citizenship, including those with one parent who is a Myanmar citizen, therefore
removing some of the barriers single mothers face in conferring citizenship to
their children, where the father may be unknown or otherwise absent.

Ensure universal birth registration for all children born in Myanmar, irrespective of
the citizenship status of their parents or whether the child’s application for birth
registration includes information only as to one parent.

Ensure birth certificates issued by foreign authorities for children born abroad are
recognised by Myanmar authorities, irrespective of the child’s parent’s ethnicity or
religion or whether one of the child’s parents is a non-national.

Repeal the 2015 Myanmar Buddhist Women’s Special Marriage Law and 2015
Population Control Health-Care Law in accordance with Myanmar’s international
obligations to eliminate gender discrimination and articles 348 and 351 of the 2008
Myanmar Constitution.
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FEI TR GER WA Provide practical assistance to applicants for citizenship, citizenship
documentation, and birth registration. This would include the following:

2.1 Facilitate information and public awareness campaigns that support women in
Myanmar to learn about and understand the process for applying for citizenship
and citizenship documentation, including the importance of obtaining citizenship
documentation for women and girls and the impact of not possessing citizenship
documentation.

2.2 Facilitate information and public awareness campaigns on existing avenues for
administrative and judicial redress regarding excessive delays, arbitrary refusals or
other decisions affecting a woman'’s citizenship status and access to documentation,
particularly amongst religious and ethnic minorities.

2.3 Develop programs that build the capacities of community leaders regarding issues
associated with civil documentation and procedures, so they can better assist
applicants (particularly female applicants).

FEWINTERGERGIERE Foster environments conducive to eliminating gender discrimination and
the specific barriers experienced by women in acquiring, confirming and

retaining citizenship.

3.1 Develop training programs that raise awareness within MoLIP and other relevant
authorities as to the specific barriers women may face in accessing citizenship
documentation and other relevant documentation.

3.2 Facilitate information campaigns that seek to address gender inequality and raise
awareness on how gender inequality can impact women’s access to citizenship
documentation.

3.3 Facilitate further research on the ability of women and their children to acquire,
confirm and retain citizenship in Myanmar, particularly gender specific barriers. This
includes, for example, research as to the linkages between access to documentation
and gender based violence, harassment and trafficking risks in Myanmar.
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